
United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Filed December 2, 2005

No. 03-1361

COMMONWEALTH OF MASSACHUSETTS, ET AL.,
PETITIONERS

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

ALLIANCE OF AUTOMOBILE MANUFACTURERS, ET AL.,
INTERVENORS

Consolidated with
03-1362, 03-1363, 03-1364, 03-1365, 03-1366, 03-1367,

03-1368,

On Petition for Rehearing En Banc

Before: GINSBURG, Chief Judge, AND SENTELLE,
HENDERSON,* RANDOLPH, ROGERS,** TATEL,** GARLAND,*
BROWN, AND GRIFFITH,** Circuit Judges.
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The petition of petitioners Commonwealth of
Massachusetts, States of Maine, Oregon, Rhode Island, and
Washington, and the District of Columbia for rehearing en banc
and the opposition thereto were circulated to the full court, and
a vote was requested.  Thereafter a majority of the judges
eligible to participate did not vote in favor of the petition.  Upon
consideration of the foregoing, it is

ORDERED that the petition be denied.  

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

   BY: 
Michael C. McGrail
Deputy Clerk

*   Circuit Judges Henderson and Garland did not participate in
this matter.  

** Circuit Judges Rogers, Tatel, and Griffith would grant the
petition for rehearing en banc.

** A separate statement by Circuit Judge Tatel, in which Circuit
Judge Rogers joins, dissenting from the denial of rehearing en
banc, is attached.  



TATEL, Circuit Judge, with whom ROGERS, Circuit Judge, joins,
dissenting from the denial of rehearing en banc:

In this case, several states and environmental groups
petitioned for review of EPA’s refusal to regulate greenhouse
gases.  The case presents two questions: 1) whether EPA has
authority under the Clean Air Act (CAA) to regulate greenhouse
gas emissions, and 2) whether, if it has such authority, its refusal
to regulate greenhouse gases was arbitrary and capricious.
Although the panel’s decision denying the petitions has no
precedential effect—the panel never considered the first
question and Judge Randolph’s views on the second are his
alone—the case involves the threat of global warming and its
attendant consequences for human health and the environment,
and therefore presents an issue of “exceptional importance.”
Fed. R. App. P. 35; see also Douglas H. Ginsburg & Donald
Falk, The Court En Banc: 1981-1990, 59 Geo. Wash. L. Rev.
1008, 1025 (1991) (“A case may be of exceptional importance
to the public if it concerns . . . a unique issue of great moment to
the community . . . .”).  Indeed, if global warming is not a matter
of exceptional importance, then those words have no meaning.

Contrary to Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976)
(en banc), moreover, the panel’s judgment permitted EPA to
consider policy matters unconnected to the standard set by CAA
section 202(a)(1).  See Ethyl, 541 F.2d at 29 (“All of this is not
to say that Congress left the Administrator free to set policy on
his own terms.  To the contrary, the policy guidelines are largely
set, both in the statutory term ‘will endanger’ and in the
relationship of that term to other sections of the Clean Air Act.
These prescriptions direct the Administrator’s actions.”); Mass.
v. EPA, 415 F.3d 50, 74-82 (Tatel, J., dissenting).  Specifically,
EPA offered several policy justifications to avoid making an
endangerment finding for greenhouse gases, none of which has
any bearing on the only question legitimately before it under
CAA section 202(a)(1): whether greenhouse gases emitted from
new cars “in [the Administrator’s] judgment cause, or contribute
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to, air pollution which may reasonably be anticipated to
endanger public health or welfare.”  CAA § 202(a)(1), 42 U.S.C.
§ 7521(a)(1); see also Mass. v. EPA, 415 F.3d at 74-81 (Tatel,
J., dissenting).  As to that question, EPA acknowledges not only
that automobile emissions produce greenhouse gases, see
Control of Emissions from New Highway Vehicles and Engines,
68 Fed. Reg. 52,922, 52,931 (Sept. 8, 2003) (“[t]he U.S. motor
vehicle fleet is one of many sources of [greenhouse gas]
emissions both here and abroad”), but also that greenhouse gases
in turn contribute to climate change, see id. (noting the President
intends to “begin now to address the factors that contribute to
climate change” in part through “voluntary reductions in
[greenhouse gas] intensity”); see also Mass. v. EPA, 415 F.3d at
77-78 (Tatel, J., dissenting) (noting both that EPA never
suggested that uncertainties surrounding the nature of global
warming prevent an endangerment finding and that evidence
before the Agency would not support that position).  In short,
EPA all but concedes that automobile greenhouse gas emissions
“cause, or contribute to, air pollution which may reasonably be
anticipated to endanger public health or welfare.”  Although
Ethyl recognizes EPA’s discretion to interpret data from health
risk assessments, nothing in Ethyl authorizes the Agency to do
what it did here, i.e., to ignore record evidence of impending
public harm and to refuse altogether to assess related risks. 

For these reasons, I respectfully dissent from the denial of
rehearing en banc.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


